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such a proceeding could not be main- 
tained in any other than the probate 
court of that state. But it was held that 
such a proceeding was cognisable in the 
federal court ; that the United States Cir- 
cuit Court for any district embracing a 
particular state will have jurisdiction of 
an equity proceeding against an adminis- 
trator ; " that the equity jurisdiction 
conferred on the federal courts is the 
same that the High Court of Chancery in 
England possesses, is subject to neither 
limitation or restraint by state legisla- 
tion, and is uniform throughout the 
different states of the Union." See 
United States v. Howland, 4 Wheat. 108 ; 
Green's Administrator v. Creighton, 23 
How. 90 ; Robinson v. Campbell, 3 
Wheat. 212 ; Pratt v. Northam, 5 Mason 
95 ; Williams v. Benedict, 8 How. 107 ; 
Vaughan v. Northup, 15 Pet. 1 ; Tarver 
v. Tarver, 9 Id. 174 ; Gaines v. Cheivs, 
2 How. 619 ; Case of Broderick's Will, 
21 Wall. 503; Barry v. Mercein, 5 
How. 103; Craigie v. McArthur, 4 



Dillon 474 ; Burts v. Loyd, 45 Ga. 
104 ; Ilargroves v. Redd, 43 Id. 143 ; 
Gaines v. New Orleans, 6 Wall. 462 ; 
Gaines v. Hennen, 24 How. 553 ; Malletl 
v. Dexter, 1 Curtis C. C. 1 78. But see Du- 
Vivier v. Hopkins, 116 Mass. 125, which 
hold that a proceeding to establish a claim 
against the estate of a deceased person, 
which was had before a commissioner 
appointed by the probate court, which 
proceeding, at the time of the application 
for removal, wag pending, on appeal, 
from such commissioner, in the superior 
court, could not be removed. Applica- 
tion for the probate of a will cannot be 
removed. In re Frazer, 6 Cir. Mich. 
1878 ; 18 Alb. L. J. 353 ; s. C. 7 Cent. 
L. J. 227. 

Ellis v. Davis, 109 U. S. 485, fully 
sustains the ruling of Gaines v. Fuentes, 
supra. Mr. Justice Matthews, in an 
elaborate opinion, fully reviews the 
cases. 

Eugene McQuillih. 

St. Louis, Mo. 



Prerogative Court of New Jersey. 
GANS v. DABERGOTT. 

Although a statute authorizing the grant of letters of administration to creditors 
upon failure of relatives to apply in a specified time, contains no provision for notice 
to the relatives, the Orphans' Court may by rule require previous notice to relatives, 
and in such case, letters granted without such notice are invalid. 

Appeal from decree of Essex Orphans' Court. 

J. W. Field, for appellant. 

A. W. Rosinger, for respondent. 

The opinion of the court was delivered by 

Runton, Ordinary. — Paul Dabergott, who was a resident and 
inhabitant of the city of Orange, in Essex county, died at sea Sep- 
tember 1st, 1884, leaving a widow (the respondent) in Orange, 
where he carried on his business. He died intestate. His widow 
did not take out nor apply for letters of administration upon his 
estate within fifty days from his death. On the 28th of October, 
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1884, fifty-seven days after Mr. Dabergott's death, Isaac Gans, of 
Orange, claiming to be a creditor of the estate, made application 
for and obtained letters of administration. The widow had not then 
applied for letters, nor had she renounced her claim to administra- 
tion. Nor did she request that Mr. Gans should be appointed. By 
his petition, Mr. Gans stated that the widow resided in Orange. 
No notice was given to her of the application, nor had she any 
knowledge of it. The letters were granted on the same day on which 
the petition was filed. On the 15th of November, 1884, the widow 
appealed, to the Orphans' Court of the county, from the order of 
the surrogate, granting the letters. Mr. Gans, having been duly 
cited, and the appeal heard, that court reversed the order of the 
surrogate, and revoked the appointment of Mr. Gans, and granted 
letters to Mrs. Dabergott. From that order Mr. Gans appealed to 
this court. The letters to Mr. Gans were issued in disregard of the 
provisions of the rule of the Orphans' Court on the subject. 
The first rule provides that where the application for letters of 
administration is by a person other than the next of kin or person 
first entitled, or by one of several equally entitled, the applicant 
shall produce to the surrogate the renunciation and request of the 
persons entitled to letters, that letters be issued according to the 
application, or proof that at least ten days' notice has been given to 
the next of kin or parties by law entitled to the administration, if 
any, of the application, and that the renunciation and request, if any, 
shall be recorded in a book to be kept for the purpose. The appel- 
lant's counsel insists that the ninth section of the " act concerning 
executors and the administration of intestate's estates " (Rev. 397), 
provides for the issuing, without notice, of letters of administration 
upon the estate of any intestate dying within this state to any fit 
applicant where the decedent leaves no relations entitled to admin- 
istration, or where he leaves any, and they do not apply for letters 
within fifty days after his death. It is true the act is silent on the 
subject of notice, but the rule applies, and makes notification to, or 
renunciation and request by those first entitled to letters, a pre- 
requisite to the grant of letters to any other person. The order 
appealed from will be affirmed, with costs, to be paid by the appel- 
lant. 

A court cannot, by the adoption of a ing the mode of drawing the jury ia 
rule deprive a party of a constitutional valid ; State v. Boatmiqht, 10 Rich, 
right, as a trial by jury ; HincUy v. 407. 
Machine, 3 Gr. 476 ; but a rule prescrib- A rule providing that when proceed- 
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ings for a road have failed, another ap- 
plication for such road shall not be acted 
on for a year is valid : Towamencin 
Road, 10 Penn. St. 195 ; and a rule 
that petitions for roads shall only be 
presented at a regular term of the court, 
and not at an adjourned session, Road in 
Little Britain, 27 Penn. St. 69 ; and a 
rule that in certain cases the defendant 
shall mark on the margin of his plea, 
" by statute," Bartholomew v. Carter, 3 
Mann. & Gr. 125 ; and a rule requiring 
appeals to be taken in six months where 
a statute prescribed nine months, Meloy 
v. Squires, 42 Md. 378 ; and a rule that 
a plea in abatement, if consisting of mat- 
ter of fact not apparent in the face of 
the record must be verified. Fogg v. 
Fogg, 31 Me. 302; and a rule in chan- 
cery that no deposition shall be read 
unless it is filed with the clerk on or 
before the Saturday previous to the sit- 
ting of the court, Maultsby v. Carty, 1 1 
Humph. 361 ; and a rule limiting the 
right of witnesses, subpoenaed and at- 
tending court in several cases at the 
same time to fees for mileage and attend- 
ance in oue case only, Meffert v. Du- 
buque, Rd. Co., 34 Iowa 430 ; and a rule 
that bail must justify either in the 
county where the defendant was arrested 
or where the action is pending, or where 
the bail reside^the statute providing 
that the bail must justify before a county 
judge, Bonnell v. Esterly, 30 Wis. 549 ; 
and a rule requiring a bill of exceptions 
in a criminal case to be presented and 
settled within ten days after the verdict, 
Haines v. Commonwealth, 99 Penn. St. 
410. 

A rule cannot authorize the illegal ad- 
mission of evidence, Kennedy v. Mere' 
dith, 3 Bibb 465 ; nor restrict the time 
within which a party may obtain the 
instruction of the court to the jury before 
they retire, Bell v. North, 4 Litt. 133 ; 
nor provide that the court would con- 
sider all questions decided by the court 
on the trial as reserved, without a formal 
exception taken at the time, Kennedy v. 



Cunningham, 2 Mete. (Ky.) 538 ; nor 
allow a defendant in a divorce suit more 
than thirty days to answer, where a 
statute prescribes thirty days as the limit, 
Fagebank v. Fagebank, 9 Minn. 72 ; see 
Meloy v. Squires, 42 Md. 378 ; nor pro- 
vide that an attorney of record cannot take 
an affidavit of service of a summons, where 
a notary, by statute, may take such affi- 
davit, and the attorney of record was 
also a notary, Youny v. Young, 18 Minn. 
90 ; nor provide that every material 
amendment shall be cause for a continu- 
ance, where the state provides that it may 
be cause, Colhoun v. Crawford, 50 Mo. 
458 ; Adams Express Co. v. Trego, 35 
Md. 47 ; ffayward v. Ramsey, 74 111. 
372 ; nor require that a motion to dismiss 
an appeal should be made at the first 
term, where the appeal bond was void, 
Pickett v. Pickett, 1 How. (Miss.) 267 ; 
nor require that a motion in arrest of 
judgment must be made the day after 
the verdict is rendered, where the statute 
provided that a motion for a new trial 
must first be made and if denied, then a 
motion in arrest, and the defendant 
moved for a new trial after the verdict 
which was not overruled uutil the fol- 
lowing day, Wilkinson v. Daniel, Wright 
368 ; nor require that an application for 
a new trial must be made on the first 
Saturday after the trial of the cause, 
Pawley v. McGimpsey, 7 Yerg. 502 ; nor 
require a defendant to pay the plaintiff 
$20 for the privilege of answering after 
his demurrer had been overruled, People 
v. McClellan, 31 Cal. 101 ; nor require 
a bill of exceptions to be prepared and 
signed before a motion for a new trial 
would be heard, Emery v. Emery, 54 
Iowa 106 ; nor provide that nnless the 
party's request to have the judge's charge 
reduced to writing be made at or before 
the beginning of the trial, it shall be 
deemed to have been waived, Patterson 
v. Ball, 19 Wis. 243; nor be inconsist- 
ent with a plaintiff's statutory right to 
locate the venue of his action, Smith r. 
Danzig, 64 How. Pr. 320 ; nor provide 
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that a plaintiff may enter a judgment for 
want of an appearance, although he has 
not as required by statute filed his declara- 
tion prior to the return-day of the writ, 
Vanormer v. Ford, 98 Pcnn. St. 177 ; 
nor permit an action ex contractu to be 
brought to trial out of its order on the 
docket, on the affidavit of the plaintiff, 
his attorney or agent, of a belief that the 
defence is made for delay, and notice to 
the defendant or his attorney, unless it 
be made to appear satisfactorily that the 
defence is made in good faith, Fisher v. 
Nat. Bank of Commerce, 73 111. 34 ; nor 
strike out a pleading party, Rice v. Eheie, 
55 N. Y. 518 ; nor alter a statute which 
gives the plaintiff in an action pending 
the right to examine the adverse party 
on oath before service of the complaint, 
Glenney v. Stedwell, 64 N. Y. 120 ; nor 



require a case for an appeal to be served 
within ten days after written notice 
of the decision or ruling, where the 
statute allows ten days after the entry 
of the judgment and notice thereof, ' ' or 
within such time as may be prescribed by 
the rules of the court," French v. Powers, 
80 N. Y. 146. 

It has been held that a court's con- 
struction of its own rules may be reviewed 
on appeal, Magill's Appeal, 59 Penn. St. 
430 ; Bathbone v. Rathbone, 5 Pick. 89 ; 
Baker v. Blood, 128 Mass. 545 ; Wall 
v. Wall, 2 Har. & Gil. 79 ; Abercombie 
v. Riddle, 3 Md. Ch. 320 ; Maultsby v. 
Carty, 11 Humph. 361 ; but see Hughes 
v. Jackson, 12 Md. 450 ; Adams Express 
Co. v. Trego, 35 Md. 47 ; Gannon v. 
Fritz, 79 Pcnn. St. 303. 

John H. Stewart. 



Supreme Court of Minnesota. 
WELSH o. WILSON. 

The fact that one transacts his business in the building that is his dwelling does not 
divest it of its character as a dwelling, so as to make it lawful for an officer to break 
the outer door for the purpose of serving civil process against the owner. 

No valid levy can be made by means of breaking into the dwelling of the defend- 
ant in the writ. 

Where the sheriff makes an unlawful levy, and is sued for the trespass, it cannot 
be taken in mitigation of damages that, pursuant to such levy, he sold the goods, 
and paid the proceeds to the execution creditor. 

Mitchell, J., dissents on the ground that although the breaking is unlawful, the 
levy is not absolutely void, and damages can only be recovered for the breaking and 
not for the value of the goods. 

Appeal from a judgment of the District Court, Waseca County. 

Collester Bros., for respondent, Kate G. Welsh. 
Lewis fi Leslie, for appellant, Hugh Wilson. 

The opinion of the court was delivered by 

Giuillan, C. J. — Plaintiff occupied in Waseca a building one 
story high, of only one room. In this she, with her daughter, 
slept ; and did upon a kerosene stove what cooking she did, but 



